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THE HOME SAVINGS AND LOAN ASSOCIA-
TION, a Corporation,

Appellant,
vs.

E. F. PLASS, CHARLES E. STUTZ, J. DILUCK,
BOULDER INVESTMENT CO., and
GEORGE MATHENY,

Appellees.

APPELLANT'S BRIEF

UPON APPEAL FROM THE UNITED STATES
DISTRICT COURT FOR THE WESTERN

DISTRICT OF WASHINGTON,
NORTHERN DIVISION.

This is an appeal from an order entered on

the 8th day of December, 1931, dismissing the

petition of The Home Savings and Loan Associa-

tion for an adjudication of voluntary bankruptcy.

(Tr. p. 17.)

The petition, filed December 2, 1931, follows the

form of petition set out in the general orders of



bankruptcy. It alleges that the Association owes

debts which it is unable to pay and that it is willing

to surrender all of its property for the benefit of

its creditors; that a resolution of its board of

directors passed upon the 30tli day of November,

1931, had authorized the filing of the petition. (Tr.

p. 1.)

At the hearing, appellees alleging themselves

to be stockholders, were permitted to inter-

vene and file their petition (Tr. p. 4), objecting to

the jurisdiction of the court on the ground that

(H 2, Tr. p. 5) appellant is a savings and loan asso-

ciation organized under the laws of the State of

Washington; that (H 3, Tr. p. 5) on July 7, 1931,

it appeared to the Director of Efficiency of the State

of Washington, that "the affairs of the Association

were in unsound condition and that it was conduct-

ing its business in an unsafe and unlawful manner ; '

'

that the affairs of appellant were taken over for

examination and on October 13, the Attorney Gen-

eral of the State of Washington commenced an

action in the Superior Court for the appointment

of Harry C. Johnson, Director of Efficiency, as

receiver and for the dissolution of the Association;

that on November 7 a judgment was entered grant-

ing the prayer of the Attorney General ; that appel-



lant appealed from said judgment to the Supreme

Court of the State of Washington; that a decree

affirming the judgment of the lower court and a

remittitur on said affirmance was filed with the

Clerk of the Superior Court on December 2, 1931;

that in conformity to said judgment the Superior

Court at the hour of 12 o'clock noon, entered its

decree dissolving the Association; that the petition

for voluntary adjudication of bankruptcy was filed

after the entry of the decree of dissolution.

By paragraph 4, page 7, it was alleged that

all directors of the Association resigned prior to

September 16, 1981; that no directors were ever

legally elected or qualified to succeed the board so

resigned.

By paragraph 5, page 7, it is alleged that with-

out any authority from the shareholders of the

Association the present members of the board are

purporting to act as directors; that the sharehold-

ers' meeting from which said directors claim to

derive their authority was called for the sole pur-

pose of voting upon a resolution for voluntary liqui-

dation; that said board has never controlled or

managed in any way the affairs of the Association;

that its meetings, if any, were illegal and void ;
that



said directors have never had possession, manage-

ment or control of the assets of the Association ; that

after said alleged board has unsuccessfully con-

tested the dissolution of the Association and the

appointment of Harry C. Johnson as its receiver,

^\ithout notice or authority from the Association or

its stockholders, six members of said board on

November 30, 1931, met at the office of their attorney

and passed the resolution set out in appellant's

petition for bankruptcy.

In paragraph 6, page 9, it is alleged that Sec-

tion 3719 of Remington's Compiled Statutes pro-

vides that no person shall be a director unless he

shall have subscribed for and paid in in cash at

least $500.00 on a stock subscription and that such

amount shall not be reduced, either by withdrawal

or by pledge so long as he remains a director; that

A. W. Einehart, J. J. Arnold, Estelle Mendenhall,

Frank Pettit and John Whitham are not qualified

to act as directors under the said statute.

By paragraph 7, page 10, it is alleged that the

assets of the Association exceed its liabilities by

more than Three Million Dollars; that it has ap-

proximately $20,000.00 cash on hand; that the only

claimed indebtedness against it approximates $9,-



000.00, which the Association disputes in full; that

there are no declared or other dividends due stock-

holders.

Appellant moved to strike the petition (Tr. p. 22),

and likewise demurred to the same (Tr. p. 13). Both

motion and demurrer were overruled (Tr. p. 22).

Thereupon appellant answered the petition (Tr. p.

13), making denial of the allegation that the Asso-

ciation had been conducting its business in an un-

lawful manner, denying the allegation that the suit

of the Attorney General had been brought for the

dissolution of the corporation, denying any knowl-

edge or information regarding the entry of the order

dissolving the Association, denying the allegation

that the directors who filed the petition were not

legally qualified and pleading affirmatively that the

directors had been nominated by a committee ap-

pointed by the stockholders' meeting called on Sep-

tember 7, 1931; that on September 14, 1931, the

members of the former board successively resigned

and the vacancies so created w^ere filled by the suc-

cessive election of the individuals recommended for

the board of directors by said committee of stock-

holders; that the directors so elected and wlio have

authorized the filing of the petition have at all times

since their election acted as the board of directors
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of the Association and have been repeatedly recog-

nized as such by the said Harry C. Johnson as direc-

tor of efficiency and by his deputies and assistants.

The answer denies the allegations of paragraph

8 of the petition, that the present directors are not

qualified as such by reason of lack of financial in-

terst in the Association.

The answer admits the allegation that the

Association has assets in excess of Three Million

Dollars, but denies the remaining allegations respect-

ing the financial condition of the Association.

EVIDENCE.

At the hearing uj^on the petition the court re-

fused to hear any oral testimony (Tr. p. 19), but

requested counsel to stipulate upon certain of the

facts (Tr. p. 19). In addition to the stipulation of

counsel certain documentary evidence was intro-

duced.

From the stipulation and documents, the evi-

dence may be summarized as follows:

Appellant is a Home Savings and Loan Asso-

ciation organized under the laws of the state of

Washington. It is not a banking corporation; see

oral stipulation of counsel (Tr. p. 20), and Gamble

vs. Daniel, 39 Fed. (2nd), 447.



It is admitted in the pleadings that the Director

of Efficiency of the state of Washington closed

the doors of appellant because its affairs were in

an unsound condition and because it was conduct-

ing its business in an unsafe manner; that a re-

ceiver had been appointed for the affairs of appel-

lant b}^ the state court; that on December 2, 1931,

the same day upon which the petition in bank-

ruptcy was filed, the remittitur of the Supreme

Court of the state of Washintgon was filed with

the clerk of the Superior Court affirming the a])-

pointment of a receiver. (Tr. p. 23.)

That upon the same day the Superior Court

entered an order dissolving the corporation (Tr. i)p.

19, 51), but it is not shown that appellant had any

notice or knowledge of the proposed entry of such

order of dissolution.

The members of the board of directors filing

the application were elected to fill vacancies of the

resigned members as authorized by the By-Laws of

the Association. (Exhibit "I," Tr. p. 41.)

L. F. Lane and Frank Pettit were elected to

fill vacancies at a meeting of the board held on

September 15, 1931. (Exhibit "G," Tr. p. 38.)

They qualified at the meeting held September 16
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(Exhibit "G," Tr. p. 40), by filing their oaths of

office.

At the meeting of September 16 the following

directors were elected to fill vacancies and all except

J. J. Arnold qualified by filing their oaths of office:

Estelle Mendenhall, O. N. Beim, A. W. Rinehart,

J. J. Arnold and Mr. Whitham.

At the same meeting a resolution was passed

cancelling and surrendering the lease on the Asso-

ciation 's banking rooms and forfeiting to the owners

of the premises bonds in the sum of $25,000.00 de-

posited as rent.

At the meeting of the board held on September

23, officers were elected and Mr. Riddell was re-

tained as attorney.

At a meeting of the board held on September

25 (Exhibit "F," Tr. p. 34), Mr. Dundas appeared

and discussed with the board the matter of dispos-

ing of the banking house fixtures.

At the meeting of September 27, Mr. Arnold

qualified by filing his oath of office and the directors

passed a resolution to lease new space to be occu-

pied by the Association offices. (Ex. ''F," Tr. p. 34.)

At the meeting of September 30 a motion was

]iassed to rent a room for the storage of the Asso-



elation 's records in the basement of the Home Sav-

ings and Loan Building. (Tr. p. 35.)

A motion was passed making First Seattle Dex-

ter Horton National Bank depository of the Asso-

ciation's funds, providing that no bills should be

paid except upon check ; and directing a copy of the

motion to be served upon Mr. Dundas. The board

also passed a resolution directing that as each Ten

Thousand Dollars is accumulated it be applied upon

the indebtedness of Home Savings and Loan Asso-

ciation. A motion was likewise passed dispensing

with the services of all employees except four

named.

At the meeting of October 5, reports regarding

the sale or proposed sale of the Association's fixtures

and an electric sign were heard and a letter from

the state demanding the turning over of the sum

of $1,141.00 was received and discussed. (Tr. ]>. 85.)

At the meeting of October 19, Mr. Riddel 1 was

authorized to employ an accountant to assist him

in the trial. (Tr. p. 36.)

At the meeting of October 28, Mr. Riddell was

authorized to file an appeal and supersedeas bond.

(Tr. p. 36.)
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At the meeting of November 30, a resolution was

passed requesting the Supervisor of Savings and

Loans to appl}^ funds of the Association to the re-

duction of an obligation owing First Seattle Dexter

Horton National Bank. The resolution authoriz-

ing the filing of the petition in voluntary bank-

ruptcy was also i:)assed. (Tr. p. 37.)

Exhibit "D" (Tr. p. 31) is a copy of the notice

sent by Mr. Johnson, Director of Efficiency of the

state of Washington, to the new board of trustees

dated September 22, 1931, directing the affairs of

the Association to be put in sound condition within

twenty days; otherwise the matter will be referred

to the Attorney General for action.

Exhibit "H" (Tr. ]). 41) consists of copies of

correspondence between the attorneys for appellant

and the Attorney General of the state of Washing-

ton, by which the latter on behalf of the Director of

Efficiency asks the approval of the board for the

payment of certain obligations owing to the bank.

From the stipulation, Exhibit "O," Tr. p. 45,

it appears that Mr. Rinehart, one of the directors,

holds a pass book credited with the sum of $483.56,

reduced by a loan in the sum of $191.15; that Mr.

Rinehart also held by assignment dated September
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15, an account showing a credit of $29.43. That J.

J. Arnold is the record holder of an account cred-

ited with $41.64, and together with two others, ap-

pears as joint owner of an account credited with

the sum of $1,000.00. That on September 19, the

last named account was assigned without consid-

eration by the other owners to Mr. Arnold. The

assignment has remained in the possession of Mr.

Arnold and was never filed with the liquidator of

the Association. Mr. Arnold states that each of

the other joint owners of the account is interested

in the account to the extent of $230.00.

Mr. Whitham is the record owner of an account

in the siun of $561.27, against which there is a loan

of $500.00. There is another account in the sum

of $5,568.00 in the name of the Kruger Estate, on

which the authorized signature is John Whithain,

attorney for the estate. The Kruger estate has

not been distributed, nor the amount of Mr. Whith-

am 's attorney's fees fixed. Mr. Whitham states

that the attorney fee has been agreed upon.

Estelle Mendenhall holds an account in the

sum of $3,136.00 assigned to her by Mr. Eddy on

September 15, on which date the assignment was

filed with the liquidator. She also has in her pos-

session the pass book of the Eastern Star Order
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showing a credit of $500.00. The authorized signa-

ture of the last account is one Bamberg. The

authority of Mrs. Mendenhall to deal with the last

named account appears from Exhibit "J" (Tr.

p. 44.)

Frank Pettit produced an assignment dated

September 15, whereby the account of Laundry

Workers' Union in the sum of $500.00 had been

assigned to him. The assignment remained in the

possession of Mr. Pettit and has never been filed

with the liquidator of the Association. The records

of the Association do not show Mr. Pettit authorized

to sign for the account.

It is admitted that Mr. Lane's account shows

an amount sufficient to qualify him as director.

A financial statement of the affairs of the As-

sociation as of December 5, 1931, is set out in the

stipulation, from which it appears that total re-

sources, including $18,510.00 in cash, amounts to

$4,221,732.00. That the liabilities amount to $4,174,-

120.00, representing the amount of the Association's

shares; that there is due borrowers on incomplete

loans $2,000.00; due on accounts payable $3,743.00,

and on account of l)orrowed money $9,700.00. The

list of total resources includes also an item of $585,-
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964.00, representing defalcations by A. E. Pierce.

Since the filing of the petition for voluntary bank-

ruptcy, a payment of $152,325.00 was made to First

National Bank of Seattle. It is not conceded by

the petitioner that the liabilities in the statement

are the only liabilities of the Association, but it is

conceded that the statement reflects the financial

condition of the Association at the time of the filing

of the voluntary petition for bankruptcy with the

exception that Mr. Riddell claimed that the obliga-

tion owing the First National Bank was in existence

at the time the voluntary petition was filed. Mr.

Oldham contended to the contrary. Mr. Riddell also

claimed that the board of directors since September

7, 1931, have incurred certain obligations which are

likewise debts of the Association, to-wit, $5,000.00

to Riddell, Brackett & Fowler, as attorneys' fees,

and $75.00 each to the various members of the board

of directors as compensation for attending directors'

meetings; $500.00 borrowed from individual share-

holders to finance the litigation in the state court.

None of these debts have been filed with the liquida-

tor of the Association or called to his attention.

Exhibit "3" (Tr. p. 51) is a copy of the order

entered on December 2, 1931, dissolving the corpora-

tion. The order does not show that it was ever
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served upon opposing counsel, or tliat any notice of

its entry had ever been given.

The opinion of the Honorable Jeremiah Net-

erer, (Tr. p. 25), states in substance that under his

previous decision in re Puget Sound Savings and

Loan Association, 49 Fed. (2nd) 92, the share-

holders of a savings and loan association are not

creditors of the Association; that from the stip-

ulated facts the obligations of the Association which

are provable claims amount to but $15,443.00, and

that there is cash on hand in the sum of $18,510.00

with which to pay these obligations; that conse-

quently the court has no jurisdiction to enter an

adjudication.

The order appealed from (Tr. p 17) recites:

"This court has no jurisdiction to entertain

said voluntary petition and that said voluntary
petition be and the same is hereby dismissed"

ASSIGNMENT OF ERRORS.

Appellants assign as error the following:

1. The court erred in overruling the demurrer

of petitioner, the Home Savings and Loan Asso-

ciation, to the petition filed herein by E. F. Plass,

et al.
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2. The court erred in refusing to entertain

jurisdiction of the matters set forth in the petition

of The Home Savings and Loan Association.

3. The court erred in refusing to enter an

order adjudicating petitioner, The Home Savings

and Loan Association, bankrupt.

4. The court erred in the entry of the order

or decree of dismissal of December 8, 1931.

All of these assignments of error raise the same

legal questions and will be discussed together.

ARGUMENT.
The Bankruptcy Act, Sec. 22, Title 11, U. S.

C. A., provides:

"Who may become a bankrupt: (a) Any
person except a municipal, railroad, insurance

or banking corporation, shall be entitled to the

benefits of this title as a voluntary bankrupt."

The appellant is not a banking corporation and

unless prevented by the matters pleaded in the peti-

tion of the appellees, or for the reasons suggested

by the trial court, is plainly entitled to the benefits

of the Bankruptcy Act.

The Directors Were Qualifiei:) to Determine Upon
THE Liquidation of the Association

BY Voluntary Bankruptcy.

Under the facts stipulated, all of the directors,

except possibly Mr. Whitliam and Mr. Binehart,
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had by ownership or assignment the control of suffi-

cient shares to qualify them as directors. Whether

they held sufficient shares to so qualify them or not,

they were de facto directors of the Association and

as such their acts could not be questioned collater-

ally in this proceeding by other shareholders.

Baggott vs. Turner, 21 Wash. 339;

Young vs. Schenck, 64 Wash. 90

;

14aC. J. 78;

7 R. C. L. 434

;

2 Thompson on Corporations, Sec. 1210.

In Baggot vs. Turner, supra, the trustees of a

Washington corporation were elected by a minority

of the board to till vacancies. They had entered

peaceably into the possession of their offices and

their act in directing the execution of a deed con-

veying the corporation's equity of redemption after

a foreclosure of a mortgage and a tax foreclosure,

could not be attacked by the holder of the tax cer-

tificate.

In Young vs. Schenck, .supra, the corporation

had appealed from an order appointing a receiver.

Two of the members constituting a majority of the

executive board of the corporation moved to dis-

miss the appeal. The board of directors consisted
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of six persons, three of whom resided in Germany

and three in Spokane, Washington. The by-laws

provided that an executive committee consisting of

the president and two directors should have the man-

agement of the corporation's aft'airs when the board

of directors was not in session. A majority of the

executive board passed a resolution to dismiss the

appeal. The president of the executive committee,

being the remaining member of the board, objected

to the dismissal and made the contention that under

the laws of the state of Minnesota, where the corpo-

ration was organized, the other members of the

executive committee were not in fact directors of

the corporation because they had not complied with

the laws of the state of Minnesota by filing a written

acceptance of their trust. At page 93 of the opinion

the court uses this language

:

*'It suffices to say that they were regularly

chosen, took the oath of office, entered upon the

discharge of their official duties and were recog-

nized as officers by its president. They are offi-

cers de facto and their title to the office cannot
be impeached collaterally, but can be impeached
only by direct proceedings by the state oi' by a

person having an interest in calling it into

question."

In 14a C. J. 78 the rule is stated as follows

:

''The acts of de facto officers and directors

are valid as to third persons. Similar rules are
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that a person acting publicly as an officer of a
corj^oration is presumed to be rightfully in of-

fice so far as the rights of third persons are

concerned; that his title to the office cannot be
inquired into collaterally."

The rule is stated in 7 R. C. L. 434, as follows

:

^^Ade facto officer of a private corporation
may be defined as one in possession of and ex-

ercising the powers of the office under the claim
and color of an election or apiDointment, though
he is not an officer de jnre and may be removed
by proper proceedings. Or, considering the ef-

fects of his acts, an officer de facto is one whose
acts, though not those of a lawful officer, the

law, upon principles of policy and justice, will

hold valid, so far as they involve the interests

of the public and third persons. To constitute

one a de facto officer he must hold office under
some degree of notoriety or color of title, and
the mere assumption of title to office on one
occasion cannot clothe persons ^^dth the title of

de facto officers. Persons informally or irregu-

larly elected to office who exercise the functions

of the office are de facto officers. Thus where the

stockholders or members of a corporation pro-

ceed by an informal or irregular exercise of an
existing power of election to elect certain offi-

cers, the persons so elected are, until removal,
regarded as officers de facto, as where directors

are elected by the stockholders at a meeting held

outside of the sovereignty creating the corpora-
tion ; though there is authority to the effect that

the election of officers by the corporators at a

THooting liold outside of the sovereignty creat-

ing the corporation is, as an act of the corpora-
tion per se, void and does not of itself render
them de facto officers. Persons held out by the

<'orporation as its officers may become de facto
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of&eers; so directors continuing to manage the

affairs of the corporation after the expiration

of the term of their office may become de facto

directors. One may be a de facto officer though

he was ineligible to hold the office. De facto

officers, though irregularly elected, may be re-

moved only by quo warranto or other appro-

priate direct proceeding to trv their title to the

office."

The minutes of the board of directors intro-

duced in evidence in this case show that subsequent

to the election and qualification they held frequent

meetings at which Mr. Dundas, one of the liqui-

dators, was present; that the board took the neces-

sary steps to cancel the lease on the banking rooms

of the Association, dispose of its furniture and fix-

tures, rent other space for the storage of its records

and the conduct of its office business; that they

were the identical directors to whom the Director

of Efficiency of the state of Washington on Sep-

tember 22 referred his communication requiring

the affairs of the Association to be jjut in sound

condition within twenty days ; that they resisted the

application of the Attorney General of the state

of Washington for the appointment of a receiver of

the Association ; appealed the matter to the Supreme

Court of the state of Washington; through their

attorneys communicated with the Attorney General,

representing the Department of Efficiency, in com-
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plying with a request of the latter for authority

to pay the sum of $150,000 due First Seattle Dexter

Horton National Bank and finally, they were the

identical directors discharged by Harry C. Johnson,

Director of Efficiency, by letter dated December 2,

1931.

Under these facts it is plain that the board of

directors were de facto officers, were recognized

as such by the state of Washington and by the re-

ceiver and by the courts of the state of Washington.

That the directors of a Washington corporation,

without the consent of the stockholders, have author-

ity to file a petition in voluntary bankruptcy. See

Riidebeck vs. Sanderson, 227 Fed. 575, 9

C. C. A.

The Order of the State Court Dissolving the
Corporation Did Not Prevent the

Directors From Applying For
Voluntary Bankruptcy.

The jurisdiction of the bankruptcj^ court is

exclusive and paramount. It cannot be defeated by

state legislation, nor by the order of a state court

either enjoining resort to bankruptcy proceedings

or by dissolving the corporation.

International Shoe Co. vs. Pinhus, 73 L. Ed.
318, 279 IT. S. 832.
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In re Watts d Sachs, 190 U. S. 1, 47 L. Ed.
933.

In re Independent Insurance Company, Fed-
eral Case No. 7017, Circuit Court, District

of Mass. 1872.

In re Independent Insurance Company, Fed-
eral Case No. 7018, District of Mass. 1872.

In re New Arnsterdam Fire Insurance Co.,

Federal Case No. 10140, Circuit Court,
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That a state cannot by legislation oust the juris-

diction of Federal courts in bankruptcy has been

many times decided. The latest expression by the

United States Supreme Court upon this point is

found in International Shoe Co. vs. Pinkus, supra.

Pinkus, a merchant in Arkansas, became in-

solvent and filed a petition in the state court pray-

ing that he be adjudged insolvent. A receiver was

appointed and an order entered in conformity with

the provisions of the statute directing creditors to

file their claims "with necessary stipulations that

they will participate in the proceeds in full satis-
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faction of their demands." Under these proceedings

the receiver reduced the assets to cash and was about

to distribute the proceeds in accordance with order

of court among creditors who had filed claims with

releases attached and to distribute the remainder,

if any, among other creditors. The plaintiff, a non-

resident, commenced an action in equity in the state

court, alleging that the state statute had been super-

seded by the Bankruptcy Act and asking that the

judgment held by him be satisfied out of moneys in

the hands of the receiver. The state court dismissed

his complaint and the Supreme Court of the State

affirmed the dismissal. An appeal was taken to the

Supreme Court of the United States.

In holding that the state insolvency act was

suspended by the Federal Bankruptcy Act ; that the

Bankruptcy Act is paramount ; that since the claim

of appellant was insufficient in amount to enable it

to institute bankruptcy proceedings, it was entitled

to relief in equity and that its claim should be paid

out of the funds in the hands of the receiver, the

court ])y Mr. Justice Butler uses this language

:

"The power of Congress to establish uni-

form laws on the subject of bankruptcies

throughout the United States is unrestricted

and paramount. Constitution, Article 1, Sec.

8, CI. 4.
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The National purpose to establish uniform-

ity necessarily excludes state regulation. It is

apparent, without comparison in detail of the

provisions of the Bankruptcy Act with those of

the Arkansas statute, that intolerable inconsist-

encies and confusion would result if that in-

solvency law be given effect while the National

act is in force. Congress did not intend to give

insolvent debtors seeking discharge, or their

creditors seeking to collect claims, choice be-

tween the relief provided for by the Bankruptcy
Act and that specified in state insolvency laws.

States may not pass or enforce laws to inter-

fere with or complement the Bankruptcy Act,

or to provide additional or auxiliary regula-

tions. Prigg vs. Pennsylvania, 16 Pet. 539, 617,

618, 10 L.'Ed. 1060, 1089, 1090; Northern P. R.
Co. vs. Washington, 222 U. S. 370, 378, et seq.,

56 L. Ed. 237, 239, 32 Sup. Ct. Rep. 160; St.

Louis I. M. d S. R. Co. vs. Edwards, 227 U. S.

265, 57 L. Ed. 506, 33 Sup. Ct. Rep. 262; Erie R.
Co. vs. New York, 233 U. S. 671, 681, et seq.,

58 L. Ed. 1149, 1153, 52 L. R. A. (N. S.) 266,

34 Sup. Ct. Rep. 766, Ann. Cas. 1915D, 138;

New York C. R. Co. vs. Winfield, supra; Erie
R. C. Co. vs. W infield, 244 U. S. 170, 61 L. Ed.
1056, 37 Sup. C. Rep. 556, Ann Cas. 1918D, 662,

14 N. C. C. A. 957; Oregon-Washington R. c&

Nav. Co. vs. Washington, 270 U. S. 87, 101, 70

L. Ed. 482, 487, 46 Sup. Ct. Rep. 279. It is

clear that the provisions of the Arkansas law
governing the distribution of property of in-

solvents for the payment of their debts and pro-

viding for tlieir discharge, or that otherwise

lelate to the subject of bankruptcies, are within

the field entered l)y Congress when it passed the

Bankriiptcy Act, and therefore such provisions
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vs. King, 108 U. S. 379, 27 L. Ed. 760, 2 Sup.

Ct. Rep. 765, this court referring to the effect

of the National Act upon a state insolvency law
similar to the Arkansas statute under considera-

tion, said (p. 385) :

'Undoubtedly the local statute was, from
the date of the passage of the Bankrupt Act,

inoperative in so far as it provided for the dis-

charge of the debtor from future liability to

creditors who came in under the assignment and
claimed to participate in the distribution of the

proceeds of the assigned property. '

'

'

In re Waffs S Sachs, supra.

Where the appeal was from an order of con-

tempt entered against an attorney on the ground

that after a receiver had been appointed by the bank-

ruptcy court and the assets of the bankrupt had

been voluntarily surrendered by the receiver in the

state court, the attorney representing such receiver

had instigated and advised the entry of an order

in the state court directing the sheriff to retake the

property. In discussing the effect of bankruptcy

proceedings upon state receivership proceedings, the

court uses this language

:

"And the operation of the bankruptcy laws

of the United States cannot be defeated by in-

solvent commercial corporations applying to be

wound up under state statutes. The bankruptcy
law is paramount and the jurisdiction of the

Federal courts in bankruptcy when properly in-
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A'oked ill the administration of the affairs of

insolvent persons and corporations is essentially

exclusive. * * * The general rule as between
courts of concurrent jurisdiction is that prop-
erty already in the possession of the receiver

of one court cannot rightfully be taken from
him without the court's consent by the receiver

of another fourt appointed in a subsequent suit;

but that rule can have only a qualified applica-

tion where ^vinding up proceedings are super-

seded by those in ))ankruptcy as to which the

jurisdiction is not concurrent."

In re Independent Insurance Company,
supra.

An application by creditors for involuntary

liankruptcy was filed on January 9, 1872. An answer

was filed by the receivers appointed by the state

court, alleging that on January 9 the corporation

had been dissolved; that at the instigation of the

insurance commissioner a receiver had been ap-

pointed on December 2, 1871. Upon an admission

of iiL^olveney of the corporation, an adjudication

of bankruptcy followed. The receiver then peti-

tioned for a revision and reversal of the order. In

dismissing the petition the Circuit Court states

:

"In support of the petition for the exercise
of the revisory power of this court, counsel con-
tend that the corporation was the creation of the
state and existed merely at its pleasure; that
it was clearly in the power of the state to dis-

solve it; that this power has been exercised;
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that the corporation is defunct and became so

before the adjudication in bankruptcy; that

consequently the proceedings abated, there be-

ing no provision in the Bankruptcy Act to the

contrary; that the state law does not continue

the corporation in being so as to change this re-

sult and that if the corporation is still living,

it can only act through receivers and that there-

fore the decree of the district court was erro-

neous.

Unquestionably under ordinary circum-

stances the sovereignty which has called a cor-

poration into being and which by the terms of

the charter, or by the provision of a general

law has reserved the right to do so, may amend
the charter or repeal it at will. By its legisla-

ture or acting through its judicial tribunals it

may declare the charter forfeited or terminate

the existence of the corporation.

Whether subsequent to the exercise by Con-
gress of its constitutional power to establish a

uniform system of bankruptcy, it would bo

within the power of the state acting either

through its legislature or its judicial tribunals

after an act of bankruptcy had been conmiitted

by an insolvent corporation and all state in-

solvent laws applicable to such cases are sus-

pended, to annul the existence of the bankrupt
corporation, so as to prevent the commence-
ment of process, or abate the proceedings after

they had been commenced under the act of

Congress may well be doubted. If this could

be done the operation of the bankruptcy law
upon insolvent corporations could be defeated,

the whole jurisdiction in bankruptcy foreclosed,

the general creditors could only reach the assets

Avithin the roach of state process and all extra
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territorial property would be left in the grasp
of attaching creditors and so far as the extra

territorial assets were concerned, payments in

full and preferences to favored creditors would
be upheld."

The court, however, upon examining the stat-

utes of Massachusetts, asserts that it is not neces-

sary to decide whether the alleged order of dissolu-

tion prevented bankruptcy jurisdiction attaching for

the reason that a careful examination of the record

will show that no such decree was sought or prayed

for in the petition and the like examination of the

decree will as conclusively show that no such decree

was made by the court. That though the decree pro-

vided, "It is further adjudged and decreed that the

said corporation be and the same is hereby dis-

solved," that it was dissolved only for certain pur-

poses and may be considered as so far dissolved as

to be incapable of being of injury to the public and

yet as retaining all the vitality which may be essen-

tial for the protection of the rights of others.

In re Independent Insurance Company, Fed-
eral case No. 7018, supra.

A creditor filed a petition in bankruptcy in

January 1872. On the return day the receivers ap-

pointed by the state court entered a plea to the juris-

diction alleging that in December previously re-
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ceivers were appointed; the corporation enjoined

from further prosecution of its business ; that earlier

on the same day that the petition was filed in the

bankruptcy court a decree making the preliminary

injunction previously issued perpetual was entered

in the state court and receivers were appointed to

distribute the assets of the company. Judge Lowell

in enterino- the adjudication states:

"The somewhat startling proposition is

made that by the decree of the Supreme Court
of the commonwealth dissolving the corpora-
tion the whole jurisdiction in bankruptcy is

foreclosed and the general creditors must be
content to take such assets as remain within the

reach of state process and to leave all extra

territorial property to the mercy of attaching

creditors and all payments which would have
been preferences under the Bankruptcy Act to

be mere payments in full of so many debts of

the company. The corporation is extinct it is

said and its property has reverted to the state,

which never owned it, or to those who happen
to be in possession of it at the moment of dis-

solution. * * * Finding, as T do, that this corpo-

ration still exists for the purpose of being pro-

ceeded against here and that its creditors have
not been enjoined from proceeding, nor the

corporation from defending, or being defaulted,

and that it admits the acts of bankruptcy al-

leged against it, I adjudge it to be a bankrupt
and order a warrant issued as ])rovided bv
law."

In re New Amsterdam Fire Insurance Co.,
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The corporation was dissolved and a receiver

appointed December 14, 1871. The petition in bank-

ruptcy was filed more than six months thereafter.

In holding that the petition not having been filed

within six months of the receivership, the court

had no jurisdiction, the court uses this language

:

"While a District Court has jurisdiction

to adjudge a corporation bankrupt, although
the corporation has been dissolved by a state

court (In re Independent Ins. Co., cause No.
7018, Plaft vs. Arclier, 11213, In re Merchants
Insurance Co. 9441), yet the proceeding must be
commenced within six months after the corpora-
tion has been dissolved. It was so commenced
in the three cases above cited. The views
adopted by the District Court of Louisiana in

Tliornhill vs. Bank of Louisiana, 13990, and by
the Circuit Court of that district in the same
case. No. 13992, have not been adopted in this

district and I am not prepared to adopt them
until they are approved by the Circuit Court of

this district."

Piatt vs. Archer, supra.

A banking corporation being insolvent, a re-

ceiver of its property was appointed by the state

court on October 13, on which date its cashier de-

livered the keys to the receiver and became a clerk

of the receiver on a salary, ceasing thereafter to

act as cashier, but never having been displaced from

his official position with the corporation as cashier.
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tary bankruptcy alleging the appointment of a re-

ceiver as an act of bankruptcy. An order to show

cause was issued on December 28 and on December

29 a judgment was entered in the state court dis-

solving the corporation. On the return of the show

cause on January 6 the corporation was adjudged

bankrupt. In holding that the services of the order

to show cause upon the cashier was sufficient to give

the court jurisdiction, and that the adjudication was

properly entered, the court by Judge Blatchford

uses this language

:

"It is also objected that the bank had no
existence when the adjudication was made, but
we cannot admit it to be a tenable proposition
that a corporation subject to the provisions of

the Bankruptcy Act and which has committed
an act of bankruptcy and is in existence when
the petition against it is filed and when the

])roper papers are served on its proper officer

can oust the jurisdiction of the bankruptcy
court to proceed on the return date to an ad-
judication of bankruptcy because a decree dis-

solving the corporation has been made after

such service and before such return date. The
papers having been properly served on an of-

ficer of the bank while the bank was in being
and the bank being called and making default

to appear, the order of adjudication is sub-

stantially a proceeding in rem and not one in

personam, the order being that the facts in the

petition being found to be true, it is adjudged
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that the bank became bankrupt before the filing

of the petition and is accordingly adjudged
bankrupt. * * * Independently of this view, no
doctrine can be admitted which would place it

in the powder of a state or of the courts of a

state to render nugatory the operation of the

act in respect to such corporations as are sub-

ject to it. To concede that what was done in

the present case operated to deprive this court

of jurisdiction which attached by the filing of

the petition and the service of the order to show
cause, would be to concede that the legislature

of the state might lawfully provide by a statute

to be carried into effect by a proceedings in

court that the institution of the proceedings in

bankruptcy against an insolvent corporation
and the service of an order to show cause on its

officers should operate to dissolve the corpora-
tion, to be followed as a consequence by the

defeat of the jurisdiction of the bankruptcy
court. The authority of Congress to pass the

Bankruptcy Act is paramount and exclusive

and so is the jurisdiction of the district court

thereunder. * * * We are satisfied that the dis-

solution of the corporation in the present case

had no effect to deprive the district court of its

jurisdiction. * * *

Nor do we perceive any force in the posi-

tion as applied to this proceeding in bankruptcy
that it abated by the dissolution of tlie corpora-

tion so as to be incapable of being proceeded
with thereafter. The views we have already an-

nounced involve the kindred conclusion that the

proceedings did not abate."

In re Washington Marine Insurance Co.,

supra.
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A corporation organized under the laws of New
York by a proceeding instituted by the Attorney

General was restrained from exercising any of its

corporate powers, declared insolvent and an order

dissolving it and appointing a receiver entered.

Upon the filing of a petition in involuntary bank-

ruptcy it was held that service of the order to show

cause be made by publication. The court by Judge

Blatchford said:

"The Bankruptcy Act applied to the case

of the Washington Marine Insurance Co., but
that it was a case where the debtor proceeded
against could not be found on account of the dis-

solution. Service of the order to show cause
was therefore ordered to be made by publication

and the return day was adjourned to the 21st

day of March. On that date on due proof of

service of the order to show cause by publica-

tion and in default of an appearance by the

company, the court declared the Washington
Marine Insurance Company bankrupt and
issued process accordingly."

Scheuer vs. Smith d^ Montgomery B. dh S. Co.,

supra.

Creditors filed a petition in bankruptcy against

Smith & Montgomery Corporation alleging the mak-

ing of preferences and appointment of a receiver.

The answer sets out that the Chancery Court of

Alabama had taken jurisdiction of the cause for

dissolution and winding up of the corporation.



34

From a refusal to adjudicate the corporation bank-

rupt the appeal was taken. The decision holds first

that the act of the corporation in permitting judg

ments to be taken against it and the procuring of

a decree of dissolution in the state court were acts

of bankruptcy justifying an adjudication, and fur-

ther states

:

"It is argued that even if this be the case,

as the dissolution of the corporation had been
adjudged and decreed in the state court prior

to the hearing, although since the institution

of the proceedings in the bankruptcy court such
proceedings abated and no adjudication in bank-
ruptcy should be rendered as the corporation is

dead and no judgment can be rendered against

a dead man. As to this, we think it only neces-

sary to refer to Sec. 8 of the Bankruptcy Act
in relation to the death or insanity of the bank-
rupt and by analogy hold that the section ap-
plies to a corporation which seeks by suicide

to defeat properly instituted proceedings in

bankurptcy. In opposition to the adjudication,

it has been very vigorously insisted in this court

that the adjudication in bankruptcy should not
be rendered because the state chancery court

through its receiver and under the judgment
of dissolution has taken possession of all of the

property of the corporation and that by reason
(»f tlie comity which does and ought to prevail

between courts of the states and courts of the

United States the adjudication in bankruptcy
can result in no administration or other benefi-

cial effect. For the purpose of this case we may
concur with learned counsel in his views on this

mnttor of comity, but are of the opinion that
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notwithstanding the petitioning creditors have

the right to have their insolvent debtor adjudged

a bankrupt, if for no other reason still for the

purpose of insisting upon the application of

the provisions of the bankrupt law annulling

preferences in certain cases."

In re Storck Lumher Company, supra.

Where, pursuant to the state statute, the prin-

cipal stockholder on behalf of himself and creditors

filed an application for dissolution and receivership

and such order was entered on August 19. On No-

vember 18, other creditors filed an involuntary pe-

tition in bankruptcy which was resisted by the re-

ceiver appointed by the state court on the ground

that by the prior dissolution of the corporation, the

corporation no longer existed and all of its property

had become vested in the receiver. The court in

overruling the objections of the receiver, on page

360 of the opinion uses this language:

*'The question raised by this motion to

quash is not clear of difficulty, but it seems that

it must be solved by applying the broad prin-

ciple that the National Bankrupt law is to gov-

ern the administration of the estate of all in-

solvent debtors who are within its provisions

and supersedes all the state laws, having the

right to object when its provisions are invoked

by the requisite creditors and acts of bank-

ruptcy are proven. The Maryland statute for

winding up insolvent corx)orations is in the na-

ture of a proceeding in insolvency. Chapter
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263, Art. 23, See. 264 of the Act of 1894 pro-

vides that the bill for the dissolution of an in-

solvent corporation may be filed by any stock-

holder, shareholders, creditors, or by the Attor-
ney General. * * * The National Bankrupt Act
of 1898 superseded the State insolvent law and
now when commercial and manufacturing cor-

porations are so numerous and are sometimes
used, as in this case, more as a cover from in-

dividiuil liability than for more legitimate use,

it can scarcely be supposed, as the bankrupt act

especialh^ provides for proceedings against com-
mercial corporations, that it was intended that

such corporations could commit acts of bank-
ruptcy and escape the provisions of the bank-
rupt act by applying to be wound up imder the

state statute and thus defeat the operation of

the bankrupt law. In re Independent Insurance
Co., Federal Case No. 7017; Piatt vs. Archer,
Federal Case No. 11213 ; Boese vs. King, 108 U.
S. 379, 27 L. Ed. 760; />^ re Lengert Wagon Co.,

110 Fed. 927; Schener vs. Stationery Co., 112

Fed. 407; Collier on Bankruptcy, p. 431."

In re Hercnles-Atkin Co., supra.

A Pennsylvania statute provided for voluntary

liquidation and dissolution of a partnership by reso-

lution of a majority of the members and by the elec-

tion of liquidating trustees. The answer to an in-

voluntary petition brought against the partnership

set up the statute and defended on the ground that

the Association had lost its legal existence, was

civilly dead and no longer amenable to process.

In adjudicating the partnership bankrupt the

court at page 815 of its opinion uses this language:
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*' Section 9, page 273, provides for the elec-

tion of three liquidating trustees who are to

have full power to wind up the Association and
distribute its assets. But the Association does

not disappear as soon as a vote to wind up has

been passed. On the contrary, the statute dis-

tinctly recognizes that it continues to exist for

certain purposes. No doubt it must cease doing

business, but even this is a qualified prohibition,

for Section 8 immediately adds, 'Except so far

as may be required for the iDeneficial winding up
thereof.' To hold that the Association passed

out of existence as soon as it appointed liquidat-

ing trustees and they began to advertise would

result in the anomalous situation that the com-

mission of an act of bankruptcy would prevent

the bankrupt act from taking effect, for it can-

not be doubted, I think, that the appointment

of liquidating trustees was an act of bankruptcy

under clause 4, Sec. 3-A, * * * which declares

that such an act has been committed where, 'be-

cause of insolvency a receiver or trustee has

been put in charge of his property under the

laws of a state, or territory, or of the United

States.' This does not mean exclusively that

the trustee must have been put in charge by the

order of a court, but embraces all other methods

whereby the property of an insolvent is com-

mitted to a trustee for the creditors under the

laws of a state, of a territory or of the United

States, including such a method as was em-

ployed in the present case. The two important

matters that were in the mind of Congress when

the above amendment was adopted were the in-

solvency of the bankrupt and the fact that his

property had been put in charge of a trustee for

the purpose of distribution among the creditors.

The method by which the property is thus trans-

ferred to a trustee for purposes of distribution
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is immaterial so long as such method has the

sanction of law. The Association having com-
mitted an act of bankrupty therefore became at

once potentially subject to the Federal jurisdic-

tion and could not escape it merely by ceasing

to do business. The title to its property may
have passed to the liquidating trustees, but it

passed sul)ject to be divested in favor of the

trustee in bankruptcy if proceedings in the Dis-

trict Court should be afterwards begun and
carried forward to adjudication."

In re International Coal Mining Co., snpra.

Under a Pennsylvania statute a creditor sold

on execution all of the assets of the corporation,

including its '^franchise right to be a corporation."

An involuntary petition in bankruptcy was filed and

the creditor who had purchased at the sale objected

to adjudication on the ground that the sale had

effected a dissolution of the corporation and that it

no longer had any legal existence. In overruling

the objection and adjudicating the corporation bank-

rupt, the court at page 667 of its opinion uses this

language

:

"The admission in writing by the board of

directors of the inability of the corporation to

pay its del)ts and its willingness to be adjudged
a l)ankrupt is set forth as an act of bankruptcy
which will entitle the creditors to an adjudica-
tion if for the jDurposes of the bankrupt law
they have authority to pass upon this question.

We think they have. The bankrupt law is para-
mount to all the state insolvent laws and wiien
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the effect of enforcing the state law is to defeat
the object of the provisions of the bankrupt act,

that part of the state law must yield to the pro-
visions of the latter.

To concede the contention of respondents
here that the sale of the property of the alleged

bankrupt by the Sheriff of Philadelphia County
on this particular writ worked a dissolution of
the corporation so that proceedings in bank-
ruptcy could not be instituted against it, would
'result in the anomalous situation that the com-
mission of an act of bankruptcy would prevent
the bankrupt act from taking effect,' but even
under the act of 1870 the corporate existence

does not entirely disappear upon a sale of the
jDroperty and franchises upon an execution un-
der that act, because the act excepts land held
in fee from sale upon the fi. fa. * * * But even
if this were not so, the bankrupt act would so

far control the matter of dissolution of the in-

solvent corporation as to prevent its legal ex-

tinction by superseding all state laws in conflict

with its provisions to an extent necessary to

enable creditors of insolvent corporations to

have the assets of their insolvent debtor admin-
istered in accordance with its terms. Scheiier

vs. Book Co., 112 Fed. 407 ; In re Storck Lumher
Co., 114 Fed. 360; In re Hercules Atkin Co., 133
Fed. 813."

The case was appealed sub nomen.

Cresson Clear Field Coal d- Coke Co. vs.

Stauffer, supra.

"The ground upon which the adjudication
was actually made was a sound one. The ad-
mission in writing by a person, which designa-
tion applies to corporations, of his inability to

pay his debts and his willingness to ])e adjudged
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a bankrupt on that ground, is one of the acts of

bankruptcy expressly dechired in the third sec-

tion of the act. The admission in this ease was
made in writing by the secretary of the corpora-

tion, specially authorized by a A^ote of the board
of directors as set out in the petition and record.

This admission is in the terms of tlie act and is

dated the 25th day of November, 1905, nearly

two months before the filing of the creditors'

petition. Although there is a general denial

that this written admission of insolvency was
authorized by the board of directors having gen-
eral authority under the charter of the corpora-
tion to make such an admission, no serious con-

tention was made in that regard. It is, however,
strenuously insisted that this act of the board
of directors was a nullity for the reason alleged,

that at the time it was made the corporation had
ceased to exist and that therefore the directors

and all other officers were functi officiis. It is

true that the law already referred to provides

that the property and franchises of the corpora-

tion sold under this special fi. fa. shall pass to

the purchaser, thus in effect terminating the

existence of the old corporation. If. however,
the proceedings by which this property and
franchises were sold was an act of bankruptcy,
it was void and of no effect. If it w^ere not,

still the existence of the corporation is not ter-

minated in every respect by this requirement
of the state law. It has often been held that

even where a charter expires by time, its exist-

ence will be considered as being extended foi*

the purpose of winding up its affairs, securing

creditors and satisfying the ends of justice,

even without siiecial statutory authority for that

purj^ose. And we think that the paramount
authority of the Federal bankrupt law is suf-

ficient to keep alive the corporation in this case
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for the purposes of bankrupt jurisdiction cre-

ated by the said act and to give efficacy to the
admission made by the directors of the insolvent
corporation as an act of bankruptcy."

In re Belfast Mesh Undenvear Co., supra.

A Connecticut statute authorized the appoint-

ment of a receiver and dissolution of a corporation

for insolvency or "other good and sufficient reason."

A receiver had been appointed for the corporation

in the state court. Sec. 26 of the statute provides

that whenever a corporation has Adolated its charter,

exceeded its powers, or there has been any fraud or

gross mismanagement in the conduct of its business,

or when its assets are in danger of waste through

attachments, litigation or otherwise, or it has aban-

doned its business, "or whenever its stockholders or

directors have voted to discontinue its business, or

whenever any good and sufficient reason exists for

the dissolution of such corporation, any stockholder

or stockholders owning not less than one-tenth of its

capital stock * * * may apply to the Superior Court

* * * for dissolution.
'

'

"An inspection of Sec. 26 shows that if the

facts of this case do not warrant an adjudication

the beneficent purposes of the bankruptcy law
can never be extended to a Connecticut corpora-

tion no matter how hopelessly insolvent it may
be if the stockholders owning not less than one-
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tenth of the capital stock prefer to avoid the

embrace of the Federal arms. It is true that

upon a proper allegation the state court might
say that insolvency was a 'good and sufficient

reason,' but such an allegation would be subject

to the whim or caprice of the stockholdei-s. The
practical situation is preciselv as above out-

lined."

The court then examines the record of the pro-

cedure in the state court and concludes that the real

ground for the appointment of a receiver was the

insolvency of the corporation.

"It seems to me that upon this record alone
it must be apparent to any reasonable mind that

the facts found by that court show that it was
'because of insolvency' that the receiver was
appointed. The record certainly does not show
conclusively that insolvency was not the cause
or one of the causes which lead to the appoint-
ment. It may be said to exhibit a prima facie

showing of insolvency of sufficient force to put
the respondent corporation in this court upon
its proofs. If such a ride be adopted no harm
can come to anyone hereafter. If application

shall be made to the state courts for receivers

in cases where beyond question the corporation

is solvent, the record in the state court will un-

doubtedly proclaim the fact in a convincing
way. The situation is so serious that I cannot
bring myself to believe that the spirit of the

bankruptcy law will permit such a technical

construction of Sec. 3, sub-division 4 of the

Bankruptcy Act of 1898 as the respondents

asked for. Nor can T believe that the spirit

In re Spalding commends such action, although
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I am bound to admit that its letter might not

unreasonably be so interpreted."

In re Munger Vehicle Tire Company, supra.

The New Jersey statute provides that a procla-

mation may be issued declaring a corporation de-

linquent in the payment of its taxes and prohibiting

it from further exercising its corporate powers. But

this having been construed by the New Jersey court

of errors and appeals as not to prohibit the use of

corporate powers for the purpose of winding up the

concern, such proclamation did not interfere with

the right of the corporation to defend an involuntary

proceeding in bankruptcy brought against it.

"It is not necessary to review the numerous
authorities cited by appellant in support of his

contention that subsequent to the proclamation

the company was defunct and like a deceased

person incapable of being adjudged a bankrui3t.

We are dealing with a New Jersey corporation,

whose statutes is regulated by New Jersey stat-

utes and when such statutes have been construed

by the highest courts of New Jersey, the Federal

Courts will adopt the same construction. * * *

Upon such construction the i)roclamation of

default, etc., in the case at bar did not work
such a destruction of the corporation that it

could not be adjudged a bankrupt. The lan-

guage of the section quoted seems plainly to

warrant the taking of such action as will secure

the intervention of the bankruptcy court. A
proceeding in involuntary bankruptcy may fair-
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ly be considered a suit to settle and close up the

affairs of the bankrupt and dispose of its prop-
erty.

The suggestion that the corporation could
not appear in bankmiptcy proceedings by an
attorney and that the proceedings were not
properly instituted in New York city seems to

be without merit."

Til re Adams d- Hoyt Co., supra.

Where the corporation on August 4, ])assed

a resolution that its franchise be surrendered; that

its business be abandoned and that a petition be

filed with the Superior Court for the appointment

of a receiver and upon such petition being filed,

the court entered an order:

"It appearing to the court that the said

defendant corporation has been dissolved by
the surrender of its charter, which surrender
is hereby accepted by the court and upon such
surrender and dissolution all of its property
and assets become a fund for the payment
of its debt and then for equal distribution

among its shareholders and to this end this

court has power to appoint a receiver * * *

it is ordered and adjudged that A. Cruickshank
be and is hereby appointed receiver of all of

the property and assets of every description

belonging to Adams & Hoyt Co."

On the same day certain creditors filed a peti-

tion in bankruptcy alleging insolvency and certain

acts of ])ankru])tcy in the payment of creditors and

I
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in the filing of the petition for the appointment

of a receiver.

Other creditors objected to the jurisdiction of

the court on the ground that the company had

surrenderd its charter and ceased to be a corpora-

tion by the proceedings in the Superior Court. In

holding that the corporation should be adjudged

bankrupt, the court at page 495 of its opinion states

:

"Assuming that the Adams & Hoyt Co.

while insolvent, within four months prior to

filing of the petition in bankruptcy, committed
certain acts of bankruptcy, I do not believe

that it could escape and avoid the jurisdic-

tion of the bankruptcy court by instituting a

proceeding such as was instituted by this com-
pany in the Superior Court. The jurisdiction

of the bankru]3tcy court attached, or its right

to act arose when the company, being insol-

vent, committed the acts of bankruptcy. Any
other view of the matter would destroy the

effect of the Bankruptcy Act entirely. It is

the paramount law for the administration of

assets of insolvents. Its provisions which seek

to bring about equality among creditors of

the same class cannot be avoided in this way.
The effect of proceedings such as were in-

stituted by this corporation in the Superior

Court, if sustained, would be that an insolvent

corporation could in clear and gross violation

of the Bankruptcy Act transfer all of its ])rop-

erty to one or more of its creditors to the

exclusion of all of its other creditors and the

corporation would thereby create a preference

or preferences which would undoubtedly be
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set aside under tlie Bankruptcy Act, but the

corporation would avoid the operation and ef-

fect of the Bankruptcy Act by this new method
of procedure. The right of the bankruptcy
court to take charge of the corporation's effects

and to administer the same in accordance with
the Bankruptcy Act, thereby bringing about
equality of payment among creditors of the

class arose and was in existence at the time
the petition in the same court was filed. It still

exists unaffected in my judgment by what was
done in the Superior Court."

Exploration Mercantile Co. i:s. Pacific, supra.

A petition in involuntary bankruptcy was filed

by the creditors of the corporation alleging as an act

of bankruptcy the application by the corporation's

officers for a receiver in the state court of Nevada;

that in August the application for receivership was

granted and the corporation dissolved upon the same

day.

The Nevada statute provided that every cor-

poration should have the right

"To wind \\\} and dissolve itself, or be
wound up and dissolved * * * when it has failed

to pay dividends for ten years, violated its char-

ter, where its dii'ectors have been guilty of fraud
or mismanagement or its assets are in danger
of waste or the corporation has abandoned its

))usiness * * * any holder or holders of one-tenth

of the capital stock may apply for an order
dissolving the corporation and appointing a

receiver to wind u]) its affairs."

I
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On a trial of the issues to a jury, the jury found

that on August 6, the assets of the Exploration Mer-

cantile Co. at a fair valuation were not sufficient to

pay its debts. Likewise, that on September 12, the

date of filing the application for bankruptcy the

assets were insufficient to pay the company's debts;

likewise that it had while insolvent applied for a

receiver for its property.

"It is sufficient that the corporation is in-

solvent and being insolvent has applied for a

receiver, whereby the property of the corpora-

tion is to be taken possession of and adminis-

tered and distributed by the state court. It is

against such proceedings that the bankruptcy

act confers exclusive jurisdiction on the bank-

ruptcy court. ' The operation of the bankruptcy

laws of the United States cannot be defeated by
insolvent commercial corporations applying to

be wound up under state statutes.' The bank-

ruptcy law is paramount and the jurisdiction

of the Federal Courts in bankruptcy when prop-

erly invoked in the administration of the affairs

of insolvent persons and corporations is essen-

tially exclusive.' In re Wafts c& Sachs, 190 U.

S. 1, 47 L. Ed. 933. * * * With respect to the

application for a receiver, it may be conceded

that if it appears from the record and is estab-

lished by proof that the application is made
under some statutory authority or general

equity jurisdiction having no relation to in-

solvency, then the act of applying for a receiver

is not an act of bankruptcy, but when it appears

that the application for a receiver has relation

to insolvency and that the purpose of tlie pro-
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ceeding is to have the corporation managed with
a view to its dissohition and the distrihution of

its assets among the creditors of the insolvent,

then the application for a receiver is clearly an
act of bankruptcy."

The court concludes from an examination of the

application foi* the receivership made in the state

court, that the groimd for the application was in

fact that of insolvency.

Moorehouse vs. Giant Powder Co., supra.

An appeal from an order adjudging Moore-

house and Thompson in contempt for violation of

an injunction. One Stone, president of the Explora-

tion Mercantile Co., on August 6, 1928, filed an appli-

cation for appointment of a receiver in the state

court. On the same day, Wiley, another stock-

holder, was appointed receiver and an order of dis-

solution was entered. On September 12, a petition

in involuntary bankruptcy was tiled and an order

entered restraining the receiver from selling or oth-

erwise disposing of the corporation's property. A
further order was entered restraining the lessor, the

corporation, their agents, servants and attorneys

from further prosecuting the suit in the state court

])ending the determination of the bankruptcy appli-

cation.
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The attorneys who violated the order were held

guilty of contempt. It is held that the injunction

was properly issued.

''It may also enjoin such proceedings 'where

it has the effect to defeat the operation of the

bankruptcy law by interfering with the admin-

istration of the debtor's property in bank-

ruptcy.' Act July 1, 1898, C. 541, Sec. 2, CI. 15.

The power of the bankruptcy court to adminis-

ter property in the custody of a receiver ap-

pointed in a state court depends upon whether

or not such custody tends to defeat the opera-

tion of the bankruiDtcy law. In re Knight, (D.

C.) 125 Fed. 35; Hooks vs. AUridge, 145 Fed.

865 ; In re Watts d Sachs, 190 U. S. 1, 47 L. Ed.

933, Mr. Chief Justice Fuller said:

'The operation of the bankruptcy laws of

the United States cannot be defeated by insol-

vent commercial corporations applying to be

wound up under state statutes. The bankruptcy

law is paramount and jurisdiction of the Fed-

eral Courts in bankruptcy when properly in-

voked in the administration of the affairs of

incolvent person and corporations is essen-

tially exclusive.'

The receiver in the state court was ap-

pointed for the purpose of winding up an in-

solvent corporation. The institution of the suit

and the appointment of the receiver were acts

of bankruptcy and tended to defeat the opera-

tion of the bankruptcy law. This court so held

in Exploration Mercantile Co. vs. Pacific H. d-

S. Co., 177 Fed. 825."

In re Yaryan Naval Stores Co., supra.
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Held that tlie order of a United States District

Court of another district appointing a receiver and

enjoining all of the officers and agents of the cor-

poration from in any way interfering with the pos-

session of the receiver and from instituting or prose-

cuting any actions, suits or proceedings against the

corporation without the permission of the court did

not prevent the officers of the corporation from con-

fessing the allegations of an involuntary petition

for bankruptcy brought against the corporation by

its creditors.

"The precise contention of the receivers

and ojjposing creditors urged in the court below
and here is thus stated l)y their counsel.

'The acts of the petitioning creditors in

tiling the original petition and the amendment
thereto and the several acts of the company in

passing the resolution admitting its inability to

pay its debts and its willingness to be declared
a bankrupt, the admission in writing of the

same and the tiling of its answer to the petition

and amendment were each and all acts in viola-

tion of the order of injunction made by the Dis-

trict Court of Georgia and in contempt of that

court and therefore null and void and should
not he recognized or given effect by the court

below.'

Tt will be observed that the claim made is

not that the requisite conditions of bankruptcy
did not exist, but that because of the injunction
the ])arties wlio alone could assert these conten-
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tions to procure an adjudication were powerless

to act.

The unsoundness of this contention is de-

clared and demonstrated by the plain and posi-

tive provisions of the bankruptcy act itself.

Sec. 4 thereof provides that 'any person * * *

shall be entitled to the benefits of this act as a

voluntary bankrupt' and 'any natural person

and any moneyed business or commercial cor-

poration owing debts to the amount of $1,000.00

or over may be adjudged an involuntary bank-

rupt upon default or an impartial trial and shall

be subject to the provisions and entitled to the

benefits of this act.' This language is so broad

and (comprehensive as to be all embracing and
all inclusive. It clearly manifests the intention

of Congress to confer the rights and privileges

of the bankruptcy act upon all persons and all

corporations save those expressly exempted
from its operation. Rights and privileges so

positively bestowed cannot be destroyed, denied

or abridged by any power save that which cre-

ated and brought them into being, nor in the

absence of specific declaration will it be pre-

sumed that any court intends to make an order

which must be ineffective because in direct con-

flict mth the legislative will and mandate.

The settled rule is that the jurisdiction of

the courts in bankruptcy in the administration

of the affairs of insolvent persons and corpora-

tions is exclusive and paramount. In re Watts

d Sachs, 190 U. S. 1, 47 L. Ed. 933; Acwe Har-

vester Co. vs. Beekman Ltimher Co., 222 IT. S.

300, 56 L. Ed. 208; U. S. F. & G. Co. vs. Bray,

225 U. S. 205, 56 L. Ed. 1055; Leidiqh Carriage

Co. vs. Stengel (C. C. A. 6th), 95 Fed. 637.



52

In the present case the Naval Stores Com-
pany had the undenialile ri^ht to go into vohm-
tary bankruptcy and to take any legitimate

steps to bring about that result and to obtain

for itself and its creditors the benefits of the

bankruptcy act. The petitioning creditors were
also clearly within their rights when they ap-
plied for and ol)tained from the court having
jurisdiction an order adjudging the company a
bankrupt. Indeed, upon the showing made the

bankru]itcy court could not have denied the

relief which it alone had jurisdiction and au-

thority to grant. * * *

We are not impressed with the argument
that the bankruptcy act was not properly in-

voked on the ground that the receivership was
not an act of bankruptcy and if it had been was
not assailable because bankruptcy proceedings
were not begun within four months thereafter.

This contention overlooks the consideration that

the act on which the adjudication is based is not

the original receivership, but the debtor's ad-

mission of insolvency presumably occurring or
discovered subsequent to the original receiver-

ship. To deny the right of the debtor when such
insolvency is found to exist to take the benefit

of the act and thereby secure a discharge from
its debts is to deny the ultimate paramouney of

the act which is designed not merely for the

benefit of creditors but that of the de])tor as

well."

In re AfUfrican-British Manufacturing Cor-

poration, supra.

The corporation was adjudged bankru]3t on vol-

untary ])etition filed November 19. A petitioning

ci-editor filed a petition to have the adjudication va-
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cated on the ground, among others, that the petition

was filed in violation of an order of the United

States District Court for the Southern District of

New York and such filing was in contempt of such

court. A receiver had been appointed on February

16, 1921, by the United States District Court for

the Southern District of New York and ancillary

receivers had been appointed in Connecticut and

Rhode Island. The property in Connecticut had

been sold by the receivers on March 10, 1928.

After determining that the court had jurisdic-

tion to entertain the petition, since the principal

place of business of the corporation was in Con-

necticut, the opinion uses this language:

"Having determined that I come next to

the question as to whether or not the corpora-

tion having been in the hands of receivers and
its assets having been sold and converted into

cash more than six months prior to the adjudi-

cation in bankruptcy it lost the locus of its prin-

cipal place of business. * * * The question has

been raised by the petitioner that the filing of

the petition in bankruptcy amounts to contempt

of court and that the officers of the corporation

did not have the ]30wer to file the petition in

bankruptcy in view of the appointment of re-

ceivers in equity and the injunction issued by

the courts in receivership proceedings. T am
unable to concur in this view. The Bankruptcy
Act is paramount, and its jurisdiction is exclu-

sive of all other courts. Among its ])urposes is
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that all of the aifairs of a })aiikrupt may be
adjudicated in one court. The authorities in

support of this proposition that notwithstand-
ing receivership jjroceedings a petition in bank-
ruptcy may be filed are overwhelming and not
only is the right to file a petition logical and
legal, but also equitable. To hold otherwise
would be to work great injustice and to deprive
those who might be entitled to the benefit of

the act of their constitutional rights. (Quot-
ing from In re Wafts and SacJis, 190 U. S. 1,

at p. 27, 47 L. Ed. 933, and from U. S. F. d- G.
Co. t'.s'. Bray, 225 V. S. 205, ])p. 217-218, 56
L. Ed. 1055.')"

The opinion also cites and quotes from Varyan

Naval Stores Co., 214 Fed. 563, criticises Re Asso-

eiated Oil Co., 217 Fed. 788, as being directly con-

trary to the decisions of the United States Supreme

Court.

''I am therefore of the opinion that not-

withstanding the receivership proceedings, the

absolute right exists in a person or corporation

that is insolvent to admit its insolvency by filing

a petition in bankruptcy and thereby secure a

release of all of its debts."

Struthers Furtmce Co. vs. Grant, supra.

The case involves an appeal by a bankru]it from

an order vacating an adjudication in voluntary

bankru])tcy, u])on the ])etition of a receiver ap-

pointed by the state court. The receiver was a])-

])ointed on Jamiary 20, 1925. The voluntary peti-

tion was filed Ai)ril 18, 1927. ])in\suant to a resolu-
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tion of the board. The receivership in the state

court had been granted in a proceedings instituted

by preferred shareholders. In reversing the order

of vacation and dismissal the court states:

''It is clear that the mere existence of an
equity receivership does not preclude directors
from assisting others in procuring an adjudi-
cation in involuntary bankruptcy even though
the state court has had control of the property
for more than four months and has issued the
usual injunction against interference. In re
Yaryan Naval Stores, 214 Fed. 563; see also

In re Moench & Sons, 130 Fed. 685 (less than
four months), and the pendency of a receiver-
ship does not ordinarily prevent the filing of a
voluntarj^ petition; In re American d- Briitsh
Manufacturing Co., 300 Fed. 839 ; In re Grafton
Gas d Electric Co., 253 Fed. 668; In re Brake
Motor Co., 16 Fed. (2nd) 142, the statements
to the contrary In re Associated Oil Co., 271
Fed. 788, followed In re Hammond Motor Co.,

13 Fed. (2nd) 901, have been properly criti-

cised in other circuits.

While appellee in his brief asserts that the
filing of a bankruptcy petition was part of a

scheme to escape the state court receiver's vig-

orous assertion of the corporate choses in action

against Runyon, the president. This is neither
expressly stated in or inferable from the stipu-

lated facts. The only proper inference there-

from is that of an endeavor to supplant con-
trol of the state court by that of the Federal
Court.

An adjudication pursuant to a voluntary
petition in bankruptc}^ may be vacated for
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fraud. Zeitinger vs. Hargadine-McKittrick Dry
Goods Co., 244 Fed. 719, In re Associated Oil

Co., supra. But merely endeavoring to substi-

tute Federal for state control does not con-
stitute fraud. In re Dressier Producing Cor-
poration, 262 Fed 257; In re Beaver Cotton
Mills, 275 Fed. 498."

Ifi re Ilargadine-McK itt rich Dry Goods Co.,

supra.

"It is further contended that this court is

without jurisdiction to adjudge the petitioner

a bankrupt because it is asserted that the state

court has enjoined the bankrupt company and
its directors from filing a voluntary petition in

bankruptcy. * * * In the opinion of this court
the decree of the state court cannot properly be
so construed or applied as to affect the jurisdic-

tion of this court or to impair the right of the

bankrupt and its directors to file a voluntary
petition in bankruptcy. It is not within the

power of the state court to limit the operation

of the bankruptcy act or to impair the jurisdic-

tion of this court as a court of bankruptcy by
any form of order or injunction. If the rule

were otherwise, any court of general jurisdiction

could in any given case exclude a court of bank-
ruptcy from the exercise of its lawful jurisdic-

tion by merely forbidding a debtor party from
invoking the jurisdiction of the court of bank-
ruptcy and such a principle would be manifestly

inadmissible."

The Solvency or Insolvency of a Voluntary
Bankrupt is Immaterial.

In re Lachenmaier, Gerniania National Bank
of Mihcaukee vs. Lachenmaier, (C C. A.

7th Circuit, 1913) 203 Fed. 32.
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In re Foster Paint d Varnish Co., (District

Court, Pa., 1914) 210 Fed. 652.

In re Hargadine-McKittrick Dry Goods Co.,

(District Court, Mo., 1917) 239 Fed. 155.

In re United Grocery Co., (District Court,

Fla., 1917) 239 Fed. 1016.

In re Pyatt, (District Court, Nev., 1918) 257

Fed. 362.

In re Dressier Producing Corporation, (C. C.

A. 2nd Circuit, 1919) 262 Fed. 257.

In re Beaver Cotton Mills, (District Court,

Ga., 1921) 275 Fed. 498.

In re Ann Arbor Machine Co., (District Court

Mich., 1922) 278 Fed. 749.

In re Montevallo Mining Co., (C. C. A. 5th

Circuit, 1923) 294 Fed. 171.

Hanover National Bank vs. Moyses, (1902),

186 U. S. 181, 190-191; 46 L. Ed. 1113,

1120.

In re Lachenmaier, Germania National Bank
of Milwaukee vs. Lachenmaier, supra.

This was an appeal from an order granting a

discharge of the bankrupt, the contention of appel-

lant being that within six years the bankrupt had

been granted a discharge in a voluntary proceeding.

The question involved was whether the prior dis-

charge had been entered in a voluntary or an in-

voluntary proceeding. It was shown that an in-

voluntary proceeding was filed on February 7, 1910,

at 10:00 a. m. and that at noon on the same day a
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Yohiiitary petition was filed on which an order of

adjudication was made upon the said date. In dis-

tinguishing between vohnitary and involuntary pro-

ceedings, the court uses this language:

"Though })oth proceedings aim at the same
general result, there is a material difference be-

tween involuntary and a vohmtary petition. In
the voluntary petition the creditors must allege,

in addition to jurisdictional facts, that the de-

fendant 'is solvent' and 'has committed an
act of bankruptcy' within the preceding four
months. (Sec. 3b,)******

But the voluntary petitioner need only aver
that he 'owes debts' which he is unable to meet
and that he desires to take the benefits of the

bankruptcy act. (Sec. 4a.) He does not have
to admit that he is 'insolvent' much less that

he has committed any 'act of bankruptcy' within

the preceding four months. If a defendant
resists an involuntary proceeding, however, a

judgment of dismissal therein is not res judicata

of the right of the bankruptcy court to admin-
ister the defendant's estate and is not a bar to

a voluntary proceeding which is founded on a

different right."

In re Foster Faint c& Varnish Co., supra.

"A petition in voluntarv bankruptcy was
tiled January 15, 1914, by the Foster Paint &
Varnish Co., a corporation chartered under the

laws of the state of Pennsylvania, admitting its

inability to pay its debts and its willingness to

be adjudged a Ixmkrupt on that ground. The
petition was filed by the president and secretary

of the corpoi'ation undei- authority of a resolu-
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tion of its board of directors adopted at a
special meeting duly called and held on January
12, 1914. The petition to vacate is based upon
the ground that the filing of the petition was
not authorized by the stockholders at a stock-
holders' meeting.******

As was said by Judge Willard in the matter
of Kenwood Ice Co., (D. C), 26 Am. B. R. 499,
189 Fed. 525:

' * * * I am satisfied that a board of di-

rectors at a duly called meeting has the power
to put the corporation into bankruptcy.'

The petitioner denied the insolvency of the
corporation. There is nothing in the bank-
ruptcy act (Act of July 1, 1898, C. 541, 30 Stat.

544, U. S. Com. Stat. 1901, p. 3418), which re-

quires a voluntary petitioner to be insolvent.

The petition to vacate is dismissed."

In re Hargadine-McKittrick Dry Goods Co.,

supra.

''It is urged that the petitioner is not in-

solvent, but in a voluntary case it is not neces-
sary that the bankrupt be insolvent. In re Fos-
ter Paint & Varnish Co., (D. C.) 210 Fed. 652."

In re United Grocery Co., supra.

"On January 3, 1917, the bankrupt filed its

petition to be adjudged a bankrupt; the peti-

tion being signed by the bankrupt through its

president and secretary, and the seal of the cor-
poration affixed. * * * On January 4, 1917, an
adjudication of voluntary bankruptcy was made
by the judge of this court. * * * On January
11, a petition was filed by certain of the share-
holders of the corporation joined by tliree cred-



60

itors praying that the adjudication upon said

petition and all proceedings thereunder be va-

cated and dismissed.

The next question is the effect of the al-

legations in the petition that the corporation
is solvent and no exigency has arisen to require

the bankruptcy proceeding. The solvency vel

non of the corporation is not material in a vol-

untary petition. /^? re Lacken male r, 203 Fed.
82, 121 C. C. A. 368; In re Russell Wheel d-

Foundry (D. C), 222 Fed. 569."

In re Pyatt, supra.

"The act does not require that the l)ank-

rupt should be insolvent. A solvent person
may have his property distributed among his

creditors in the manner provided by statute, if

he so desires. Hanover National Bank vs.

Moyses, 186 U. S. 181, 22 Sup. Court, 857, 46
L. E. 1113; In re Jehu, District Court, Iowa,
94 Fed. 638; In re Ives, (C. C. A. 6th Circuit)

113 Fed. 911; In re Carlton (District Court,

Mass.), 115 Fed. 246; Collier on Bankruptcy,
par. 141, 840, 856."

In re Dressier Producing Corporation, supra.

The owners of one-half of the stock of the coi*-

poration who were also creditors, had applied for

dissolution in the state court on the ground of dis-

sension in management which might result in the

waste of the corporation's property. Pending the

action in the state court, other stockholders and

creditoi's ai)plied for an adjudication of involuntary

bankruptcy, and on behalf of the corporation ad-
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mitted its inability to pay its debt and its willing-

ness to be adjudged a bankrupt. In discussing the

difference between voluntary and involuntary bank-

ruptcy, the court states:

"Insolvency need not be alleged or shown

to successfully maintain a petition in bank-

ruptcy if the corporation is unable to meet its

obligations as they mature and arise and this

appears to be the fact here. * * * A solvent

corporation, as a person, may have its property

distributed among its creditors in the manner
provided in the Bankruptcy Act. (Compiled

Stat., Sec. 9585-9656.) Hwnover National Bank
vs. Moyses, 186 U. S. 181, 22 Sup. Court 857,

46 L. E. 1113. The claim of the appellants that

at the time the directors admitted that the com-

pany was insolvent and unable to meet its obli-

gations as they matured and arose they were

without authority to so act and that, therefore,

such a consent is of no value in the bankruptcy

proceedings, is without force, and is not a rea-

son why the motion to dismiss the petition

should be granted."

In re Beaver Cotton Mills, supra.

In denying the application of stockliolders to

set aside a voluntary adjudication of bankruptcy,

it is stated:

"It will not be doubted that the creditors'

right to an administration under the bank-

ruptcy law in the Federal Court (Com. Stat.

Sec. 9585-1656) cannot be defeated by state

court receivership, whether partial or complete,

preservative or for final administration. In re

Adams d Hoyt Co. (D. C. 164 Fed. 489; Bank
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of Andrews vs. Gudger, 212 Fed. 49, 128 C. C.

A. 505.

Voluntary bankruptcies in which insol-

vency is not a prerequisite and where creditors'

rights are not so prominent, are within the

scope of the Constitutional provision. Hanover
National Bank vs. Moyses, 186 U. S. 181, 22
Sup. Court, 857, 46 L. E. 1113. A bankrupt has
there a valuable Federal right to a discharge
after surrendering all of his property, or the

right to effect a composition with creditors, by
the judgment of a majority in number and
amount overruling an unreasonable minority.
A state receivership though four months old

has been held not to preclude the voluntary
bankruptcy of a corporation. In re Grafton
Gas d' Electric Light Co. (D. C.) 253 Fed. 668.

Neither the injunction granted, nor the

appointment of a receiver in itself prevented
this action of the directors."

In re Ann Arbor Machine Co., supra.

"That a voluntary adjudication does not

conclusively show insolvency on the part of the

bankrupt at any time prior to such adjudication
is made clear by bearing in mind that a vol-

untary adjudication in its very nature is not

dependent upon and does not ever tend to show
such insolvency, either at the time of such ad-

judication or at any time prior thereto."

In re Montevallo Mining Co., supra.

Where the question was whether at the time

judgment was taken against the bankrupt the latter

was solvent, it having become a voluntary bankrupt
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•within four months of the entry of the judgment,

the court said:

"Appellant recovered a judgment for per-

sonal injuries against tlie mining company.
Within four months thereafter the Mining Com-
pany was adjudicated bankrupt upon its vol-

untary petition. It does not appear from the

record before us that the bankrupt was insolvent

at the date of judgment. A solvent debtor may
tile his voluntary petition in bankruptcy. 1 Col-

lier, 13th Ed. 195."

Hanover National Bank vs. Moyses (1902,

186 U. S. 181, 190-191 ; 46 L. E.' 1113, 1120.

"But it is contended that as to voluntary

proceedings the act is in violation of the fifth

amendment in that it deprives creditors of their

property without due process of law in failing

to provide for notice. The act provides that

'any person who owes debts' * * * shall be en-

titled to the benefits of this act as a voluntary

bankrupt' (Sec. 4a) and that 'upon the filing

of a voluntary petition, the judge shall hear the

petition and make the adjudication or dismiss

the petition.' (Sec. 18g) * * * and the petition

must state that 'petitioner owes debts which he

is unable to pay in full' and 'that he is willing

to surrender all of his property for the benefit

of creditors. * * * ' This establishes those facts

so far as a decree of bankruptcy is concerned

and he has committed an act of bankruptcy in

filing the petition. These are not issuable facts

and notice is unnecessary unless dismissal is

sought when notice is required. (Sec. 59g.)

As Judge Lowell said : 'He may be, in fact,

fraudulent and able and unwilling to pay his
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debt ; but the law takes him at his word and
makes effectual provisions not only by civil but
even by criminal process to effectuate his alleged

intent of giving up all his property.' In re

Fowler, 1 Low, Dec. 161, Fed. Cas. No. 4998.''

A Savings axd Loan Assoc:iation is Insolvent
When Its Assets Are Not Sufficient to

Return to Its Shareholders Their
Investments in Full.

Towle vs. American Bldg., Loan d: Inv. So-
ciety, (C. C. Northern Dis. 111., 1894) 61

Fed. 446, 447.

Lewis vs. Clark, (9th C. C. A., 1904) 129 Fed.
570, 573, 574.

Gunhy vs. Armstrong, (5th C. C. A., 1904)
133 Fed. 417, 426, 427.

Graves vs. Seifried, (Utah, 1906) 87 Pac.
674, 676.

Colin vs. Wellford, (Va., 1904) 46 S. E. 780.

Johnson vs. Grovesnor, (Tenn., 1900) 59 S.

W. 1028, 1081.

In Towle vs. Arnerican Building Loan c6 In-

vestment Society, supra, where the receiver ap-

pointed for the Association had asked the advice of

the court regarding the terms upon which borrowing

membei's should pay their loans, the court by Judge

Grosscup at page 477 of the opinion uses this lan-

guage:
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"These Associations are essentially corpo-

rate co-partnersships. They have no function

except to gather together for small stated con-

tributions sums large enough to justify loans.

Their officers are the agents of every stock-

holder. They have no debtors or creditors ex-

cept the stockholders and whether a stockholder

is creditor or debtor depends on whether he has

exercised his privilege of borrowing money from
the common fund. The insolvency of such an

institution is sui generis. There can be, strictly

speaking, no insolvency, for the only creditors

are the stockholders by virtue of their stock.

The so-called insolvency is such a condition of

the affairs of the Association as reduce the

available and collectible funds below the level

of the amount of stock already paid in. The
Association is said to be insolvent w^hen it can-

not pay back to its stockholders the amount of

the actual contributions, dollar for dollar."

In Lewis vs. Clark, supra, a Minnesota Building

& Loan Association became insolvent. A receiver

was appointed for its assets in Minnesota and an-

other receiver for its assets in Wisconsin. The de-

fendant, a resident of Idaho, and a member of the

Association, had borrowed money from the Associa-

tion upon a mortgage. His bond and mortgage had

been deposited by the Association with the state of

Wisconsin and the Wisconsin receiver sued the de-

fendant in the Federal Court of Idaho for fore-

closure of the mortgage. In ruling that there was

no error in permitting the receiver to sue the share-
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holder in tlio Federal Court of Idaho, this court at

pages 578 and 574 uses the following language:

"The shareholders in associations of this

character are not in the ordinary sense, creditors

and if deemed creditors in any sense, they are
necessarily subject to all equities existing be-

tween themselves. There were no creditors re-

siding in the state of Idaho whose rights could
in any manner be affected except those who are
shareholders in the association.

The insolvency of a public building and
loan association consists of its inability to per-

form the purposes for which it was created. Its

insolvency works a rescission of the contracts

between the association and its members. The
money advanced to the borrowing member upon
such insolvency immediately becomes due and
payable regardless of the terms of payment
fixed in the written contract. C^irtis vs. Granite
St. Prov. Assn. (Conn.), 36 Atl. 1023-25; Knut-
son vs. N. W. Loan d- Bldg. Assn., 69 N. W.
889."

The opinion at page 572 refers to the case of

Lewis vs. American Savings <k Loan Association, 98

Wis. 203, 73 N. W. 793, as setting out the facts with

reference to the insolvency of the Association. An

examination of the Wisconsin case referred to dis-

closes that the assets of the corporation were suf-

ficient to pay all of its debts owing to third persons,

but were insufficient to pay its shareholders in ex-

cess of -10 per cent.
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In Gunby vs. Armstrong, supra, the suit was

brought to determine the rights of a building and

loan association against a borrowing member where

a receiver for the Association had been appointed

by the Federal court at the instance of a non-

resident shareholder. At page 426 of the opinion

it is said

:

"The appellant further insists that the

building association was insolvent at the time

of the appointment of the receiver and hence

it is claimed that the order of appointment was
unauthorized. If the term 'insolvency' as ap-

plied to a building association be construed to

mean mere inability to pay its creditors, then

the association was not insolvent at the time the

court took charge of its affairs by the appoint-

ment of a receiver. But such is not the true

meaning of the term in its application to cor-

porations of that character. The insolvency of

a building association, employing the words of

another, is a peculiar thing.

'It is the inability of the building associa-

tion, not to pay its outside debts, (for that does

not seem to have ever occurred, and in the na-

ture of things can scarcely be thought of), but

to satisfy the demands of its own members, that

has been recognized as an insolvency.' End.
Building Association, (2nd) Ed. 511; Towle vs.

American Building, etc.. Society, 61 Fed. 446,

and when in the course of its business it reaches

the point where it finds itself unable to carry to

completion the purposes of its creation—in a

word, when the consummation of the scheme be-

comes impracticable—it may be said to be un-

able to satisfv the demands of its own members.
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'Hence,' it is said by Mr. Eiidlich, 'the insol-

vency of a building asso«'iation leaving no pros-

pect of a consnnnnation of its initial design is

recognized, if not as a dissolution of it, at all

events as a sufficient ground for the abandon-
ment of the enterprise and for proceedings to

wind up the corporation. In such case the

method to pursue is ])y way of petition by mem-
bers to the court for the appointment of a re-

ceiver.' 2 End. Bit ilding AsHociafion, Sec. 511.

'Yet because of the peculiar character of that

which alone constitutes insolvency in a building

assof'iation, it is not every person having a de-

mand upon it who can have a standing to move
the court for action. Such standing is accorded
only to claimants in the character and capacity

of stockholders.' Idem. 512."

In Gravefi vs. Selfvied, supra, where the ques-

tion was when the statute of limitations began to

run against the collection of a sum borrowed by a

member of a building and loan association, the court

at page 676 of its opinion uses this language

:

"But the rule seems to be well settled that

the insolvency of a building and loan association

and the appointment of a receiver to wind up
its a ifairs works a practical dissolution of the

association and terminates to a cei'tain extent

its contracts with its members. Under such cir-

cumstances the mortgage indebtedness of its

borrowing meml)ers becomes immediately due
and collectible by the receiver regardless of the

fact that it is in terms payable in instalments

extending over a definite period of time. * * *

The rule so far as liere applicable is well stated

in .7 Am. d Kng. Dec. in Equity, page 278, in

the following language:

J
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'The insolvency of a building association

which is in that condition of its affairs in which

it is unable to pay back to its members the

amount paid in by them respectively, dollar for

dollar, puts an end at once to its operations and

as it thus prevents the stock from maturing and

extinguishing the loans according to the con-

tract between the association and its borrowing

members, constitutes a breach of its contracts

and on the one hand excuses the borrowers from

all further liability for the payment of dues and

fines and on the other hand renders the mort-

gages given to secure the loans due and en-

forceable at once without regard to their terms,

even though payable in instalments and the

receiver can proceed to collect them."

In Colin vs. Wellford, supra, where the question

was whether a shareholder who had given notice of

withdrawal after the capital stock of the association

had become impaired but prior to receivership pro-

ceedings was entitled to priority over other share-

holders, the court at page 780 of the opinion states:

"The term 'insolvency' as here used has no

reference to outside creditors, for there are

none, but to the inability of the company to

satisfy the demands of its own members."

In Johnson vs. Grovesnor, supra, the question

was as to the rights of a borrowing member in a

foreclosure action commenced by the receiver. The

court said

:

"It is next insisted that this association

had become insolvent in 1886 and had aban-
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(loiK'd its corporate functions and purposes.
The arpfument is then made that complainant
was thereby released from any further liability

as a member, either for payment of dues or

interest on loans. The law on this subject is 'that

the insolvency of a building association which
is in that condition of its affairs in w^hich it is

unable to pay back to its mem.bers the amounts
paid in by them respectively, dollar for dollar,

pnts an end at once to its operations and as it

thus prevents the stock from maturing and ex-

tinguishing the loans according to the contract

between the association and its borrowing mem-
bers, c(mstitutes a breach of its contracts and
on the one hand excuses the borrowers from all

further liability for the payment of dues and
fines and on the other hand renders the mort-
gage given to secure the loans due and enforce-

able at once "without regard to their terms, even
though payable in instalments and the receiver

can proceed to collect them.' 5 Am. & Eng.
Eve. of Law Dec. in Equity, page 278, Note 20.
* * * )>

The opinion further quotes from 4 Am. c& Eng.

Ene. of Lmv as follows:

"The insolvency of the company, as before

observed, puts an end to its operations as a

building association. To a certain extent it also

ends the contract between it and its membei\s
respectively and nothing remains but to wind it

up in such manner as to do equity to creditors

and between tlie members themselves. The lia-

bility to pay monthly dues or fines or interest

on the amount advanced cainiot extend beyond
the existence of the association. It would be
most unequitable to oblige one ]iarty, or those

holding" V)v assignment his interest, to continue
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to make the payments required of him by the

contract, while the other party had incapaci-

tated itself from carrying out the provisions

made in the same contract on ascertaining the

extent of the mature obligations of the parties

and for securing the performance thereof on its

part. In 4 Am. & Eng. Enc. of Law, at page

1081, it is said: 'All authorities agree that on

the premature abandonment of the enterprise,

from whatever cause, the original contract be-

tween the association and the borrower cannot

be carried out, and that neither party is there-

fore bound to the later fulfillment.
'

'

At the Time of the Filing of the Petition

Appellant "Owed Debts Which It

Could Not Pay."

From the stipulation Exhibit "O," (Tr. p. 48),

it appears that the Association then had cash on

hand in the sum of $18,510.41, and according to the

stipulation it owed the following conceded amounts

:

Due borrowers on uncompleted

loans $ 2,000.00

Accounts payable 3,743.57

Borrowed money 9,700.00

$15,443.57

In addition to the amounts agreed upon, the

stipulation recites that appellant claims the Asso-

ciation was obligated to pay the following additional

amounts

:
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To Eiddell, Braekett & Fowler,

Attorneys $5,000.00

To the Directors of the Association 465.00

To Cora L. Watson 100.00

$5,565.00

Which amount being' added to the conceded sum of

$15,443.57 owing makes a total of $21,008.57, which

obviously could not be paid out of $18,510.41 in

cash.

The contention of appellant that the indebted-

ness of the Association should include the amounts

due Eiddell, Braekett & Fowler, the Directors and

Miss Watson is based upon the fact that the di-

rectors at a meeting held on December 2nd, (Tr. p.

37), passed a resolution fixing the compensation

of attorneys, trustees and secretary in the above

amounts.

The provisions of the Bankruptcy Act, Section

22 (a), U. S. C. A., and the decisions set out in the

foregoing are conclusive upon the point that when

a corporation applies for an adjudication of bank-

ruptcy in a voluntary proceedings for the purpose

of winding up its affairs by means of the machinery

provided for in the Bankruptcy Act, where its di-

rectors are acting in good faith and no person will
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be injured thereby, the corporation is entitled to an

adjudication of bankruptcy and the question wheth-

er the corporation is solvent or insolvent cannot be

raised either by a stockholder or by a creditor.

In an involuntary proceeding by the very terms

of the Bankruptcy Act, insolvency is prerequisite

to an adjudication unless the corporation upon the

filing of the proceedings confesses the allegations

of the petition and expresses its willingness to be

declared a bankrupt.

In re Guardian Building <f Loan Association,

53 Fed. 2nd, 412 (District Court of Oregon, October,

1931) ; In re Puget Sound Savings and Loan Asso-

ciation, 49 Fed. 2nd, 922 (District Court of Wash-

ington, April 4, 1931), and In re Guaranty Building

dc Loan Association (Southern District Court of

California, April 15, 1931), 49 Fed. 2nd, 776, hold

that shareholders in similar associations are not

creditors whose obligations can be taken into ac-

count in determining insolvency in involuntary pro-

ceedings in bankruptcy. Contra, see In re Western

States Building and Loan Association (Southern

District of California, June 6, 1931), 50 Fed. 2nd,

632.

We believe this court has settled the question

of the status of a shareholder in a savings and loan
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association in the ease of In re donfinental Biiilding

& Loan Association, 232 Fed. 828. The bankruptcy

there involved was a vohmtary proceeding and while

the question of the status of shareholders arose in

connection with the determination of their right to

vote after an uncontested adjudication, the reasons

given and the authorities cited, we believe, are con-

clusive that the shareholders became creditors of the

Association immediately upon the inability of the

Association to fulfill its contract becoming demon-

strated.

The distinction made by Judge Neterer In re

Puget Sound Savings & Loan Association, supra,

that no breach of executory contract is involved

when such an association becomes insolvent and

which is apparently stressed in his opinions in the

Puget Sound Savings S Loan case and his opinion

in the instant case, we believe, is unsound. It seems

to us that the contract between the shareholders and

the Association in this case, whereby the Association

under the statute is bound to return the share-

holder's deposit with his proportion of the profit,

under certain conditions is as much an executory

contract as that involved in Central Trust Co. vs.

Chicago Auditorium Association, and that if there

is any doubt that the insolvency and receivership
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of Home Savings and Loan Associaiton amounted

to an anticipatory breach of contract, the resolution

passed by the directors on the 30th day of November

and their action in filing a voluntary petition in

bankruptcy, must in any event have amounted to

an anticipatory breach of contract. All of the au-

thorities agree that where one party to a contract

definitely announces his refusal or inability to per-

form, such announcement is in itself a breach of

contract giving the other party an immediate cause

of action. The cause of action in this case was the

right to petition for bankruptcy in the event the

directors of the Association failed to do so, and to

file claims in the proceeding in the event a voluntary

adjudication was had.

In Central Trust Co. vs. Chicago Auditorium

Association, 60 Law Edition, at page 814 of the

opinion, it is stated:

"It is no longer open to question in this

court that as a rule where a party bound by
an executory contract repudiates his obliga-

tions or disables himself from performing them
before the time for performance, the promisee
has the option to treat the contract as ended

so far as further performance is concerned

and maintain an action at once for the damages
occasioned by such an anticipatory breach."

If after such anticipatory breach an (Section

is required it would seem that such electioTi is cxer-
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cised l)y a storklioldei- joining in a petition for in-

voluntary bankruptcy or by the corporation itself

acknowledging- tht such shareholders have debts or

unpaid obligations by filing, as in the present in-

stance, a voluntary petition alleging that it has debts

which it cannot pay.

This court in Lewis vs. Clarke, supra, deter-

mined that upon a receivership being granted for a

similar association the borrowing contract of a

shareholder matured forthwith, regardless of the

fact that the loan was not then due; a fortiori, it

would seem that the insolvency and receivership of

such association likewise matured the obligations

upon the part of the association to return to the

shareholder his proportion of the association's cap-

ital remaining after the payment to outside cred-

itors.

SUMMARY.
Tn conclusion we may summarize our conten-

tions as follows:

1. The jurisdiction of the Bankruptcy Court is

paramount and exclusive. It cannot be obstructed

either by legislation or court action upon the part

of a state.
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2. Any corporation not within the exceptions

mentioned in the Act has a right to wind up its

affairs by voluntary proceedings and upon the filing

of a voluntary petition the question of solvency or

insolvency is not material.

3. Even though insolvency is a prerequisite to

an adjudication in a voluntary proceeding, the Asso-

ciation in this case is insolvent. Such an association

is insolvent when it cannot fulfill the purpose of its

incorporation by returning to its members the

amount of their investment. Suffering the entry

of the order appointing a receiver and the entry of

the order dissolving the corporation in the state

court, the resolution of the Board of Directors of

November 30, and the filing of voluntary petition

in bankruptcy were acts upon the part of the Asso-

ciation confessing its inability to perform its con-

tracts, and declaring its intention not to do so ; upon

such inability being confessed and its intent not to

perform its contracts announced, its shareholders,

ipso facto, became creditors under the rule an-

nounced in Central Trust Co. vs. Chicago Audi-

torium, Roehm vs. Horst, and similar cases defin-

ing anticipatory breach of contract.

It is respectfully submitted that the Order of

the District Court dismissing appellant's petition
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should be reversed and the eaiise remanded with

instructions to enter an adjudication of bank-

ruptcy in accordance with the prayer of appellant's

])etition.

RIDDELL, BRACKETT & FOWLER,
Attorneys for Appellants.






